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LEGISLATION FROM 2017 REGULAR SESSION

ACT 9 (HB 223) — New law adds requirement to file evidence from approved unauthorized
insurer’s domiciliary jurisdiction showing types of insurance it may write in that jurisdiction.

ACT 29 (HB 69) — New law adds an additional exemption to the licensing requirement for
employees of an insurance company who adjust first party claims not exceeding $500.00.

ACT 154 (HB 503)— New law retains current fees for surplus lines producers and fee for failure
to timely file producer license renewal. New law creates “all other lines” category of insurance
producers for purpose of unifying fee structure. New law limits requirement to register controlling
persons to resident business entities. New law adds requirement for non-resident business
entities to provide information to commissioner of insurance upon request.

ACT 159 (HB 643) — New law provides for $500 license renewal fee for a viatical settlement
provider. New law adds a $50 fee per license for failure to timely file adjuster license renewal.

ACT 163 (SB 52)— Changes in law regarding Natchitoches Parish Sheriffs Office insurance
related issues.

ACT 166 (SB 184)— New law adds provision that one’s own UM coverage is not included in the
coverage requirement that “one must exhaust all coverage under any other policy’ before making
a claim to LISA. New law excludes UM policies from full credit requirement for total recovery.

ACT 182 (SB 44)— New law allows nonresident producer to sell policies issued by La. Citizens
Property Insurance Corporation when state of residence allows Louisiana resident producers to
sell policies issued by that state’s residual market mechanism.

ACT 183 (SB 45)— New law makes definition of “ocean marine insurance” contained in existing
law applicable to all of insurance code. New law includes provisions of Direct Action Statute as
stated in existing law in the definition of “ocean marine insurance.”

ACT 225 (HB 542)— New law providing for travel insurance.

ACT 231 (HB 675)— New law regarding related to contracting services, including some insurance
related issues.

ACT 299 (HB 287) — New law requiring insurer to return percentage of unearned premium
attributable to mortgagee who funded the policy with his own funds under certain circumstances,
and requiring return of percentage of unearned premium attributable to the insured.

ACT 313 (HB 664)— Changes in law regarding tax credits and investments of certain insurers.

ACT 346 (HB 460)— Changes in law associated with health insurance for firefighters.



CASES

Doucet v. Darwin Select Insurance Company, 2016-1 989 (La. 2/3/17); 210 So.3d 794

A sheriff’s department deputy, during the course and scope of his employment, was injured while
supervising trustee inmates at the sheriff’s automobile repair shop. The deputy’s injuries resulted
from his having leaned back in a chair which caused him to fall and injury his right shoulder and
arm. The deputy claimed that the chair was defective and created an unreasonable risk of injury,
and that the sheriffs department knew or should have known about it, and was negligent in not
having the chair repaired. The insurance company claimed no coverage was provided under the
Police Professional Liability Policy at issue. The trial court found that the policy contained
ambiguous provisions and denied summary judgment. The appellate court affirmed this ruling.

After a de novo review, the Supreme Court reversed the rulings of the trial and appellate courts,
finding no ambiguity in the policy provisions. The court found that the alleged accident did not
arise out of the use of a scheduled Premise as identified in the policy. The location of the accident
was at a location not included in the policy. Further the policy specifically excluded personal or
bodily injury arising out of and in the course and scope of employment of the insured. The plaintiff
was admittedly acting in the course and scope of his employment when the accident occurred.

Larios v. Mad/nez, 17-514, 2018 WL 988760 (La.App. 5 Cir. 2/21/1 8)

In this case, judgment was rendered against an automobile insurer in excess of the policy limits.
Plaintiffs filed suit against the tortfeasor and his insurer. However, after plaintiffs were unable to
effect service of process on the tortfeasor, the plaintiffs and the defendant insurance company
entered into a stipulation whereby the claims against the tortfeasor were dismissed, and the
plaintiffs proceeded against the insurance company under the Direct Action Statute. Judgment
was subsequently rendered against the insurance company in excess of the policy limits, and the
defendant appealed.

The appellate court noted that louisiana jurisprudence recognizes that a liability insurer may be
liable for a judgment against its insured in excess of the policy limits, when the insurer failed to
deal in good faith with a claim against its insured” In this case, however, the appellate court found
that jurisprudence was not applicable because there was nothing in the record to show that the
defendant failed to act in good faith. Therefore, underthe Direct Action Statute, the plaintiffs only
had a right against the insurer up to the policy limits.

Vincent v. DS Services of America, Inc., 2017-492, 2018 WL 1041332 (La.App. 3 Cir. 1/4/18)

This case involves an auto accident. Defendants sought the claims file of plaintiffs’ insurer, which
was not a party to the suit. The insurer provided a portion of its file on plaintiffs, but withheld
recorded statements, including a recorded statement taken of the plaintiff in connection with the
accident in suit, claims notes, and plaintiffs’ claims history. The company claimed the materials
were prepared in anticipation of litigation, and were also covered by attorney/client privilege.
Defendants argued that the company had not yet hired an attorney, so the materials could not



have been prepared in anticipation of litigation. The appellate court rejected this, stating that there
is always potential for litigation in the motor-vehicle realm of insurance. The appellate court found
that the initial phone call of the plaintiff to its insurer reporting a loss and the claims adjuster’s
notes on that call were prepared in anticipation of litigation. The court stated that “an insured must
be able to make certain representations to its own insurance company and claims adjuster” by
virtue of the nature of the relationship of an insurer offering a defense to its insured.

Mills v. Mills, 51-509, 2018 WL 347708 (La.App. 2 Cir. 1/1 0/1 8)

This case involves a one-vehicle motorcycle accident, and the issue of whether UM coverage is
available to the passenger on the motorcycle, who was the wife of the insured driver of the
motorcycle. The insured and his wife owned three vehicles, the motorcycle, and SUV and a
pickup truck. The motorcycle was registered only in the name of the husband, and he was the
only named insured on a policy of insurance which provided both liability and UM coverage on the
motorcycle. The couple also had insurance on each of their other vehicles, and the policies listed
both husband and wife as named insureds, and provided both liability and UM coverage.

The accident was admittedly the fault of the husband who lost control, left the road and into a
ditch. The wife’s iniuries and medical bills exceeded the policy limits on the motorcycle, and she
made a claim against the UM coverage, not only on the policy covering the motorcycle, but also
both of the other insurance policies. The insurer paid policy limits under the motorcycle’s liability
coverage, but refused to pay any amount of UM coverage on any of the policies.

The trial court granted summary judgment to the insurer, finding that it was a one-vehicle accident
and therefore, UM coverage is not applicable. The appellate court affirmed the trial court’s
decision, finding that the accident was a one-vehicle accident caused solely by the negligence of
the insured. The wife had a community property ownership interest in the vehicle because it was
purchased during her marriage to the insured. The wife recovered under the liability portion of the
policy on the motorcycle, but UM coverage did not apply under the terms of the policy on the
motorcycle or the policies on the other two vehicles.

Green v. Johnson, 2016-1525 (La.App. 1 Cir. 1/10/18), 2018 WL 367649;— So.3d —

A man who had recently purchased a motorcycle with another person was struck by a car while
riding the motorcycle and died. A wrongful death and survival suit was filed on behalf of his
children by their mother who had been residing with the decedent. The insurance policy on the
motorcycle was issued to the other owner of the motorcycle, not the decedent, but the decedent
was listed as a rated driver. The policy provided liability and UM coverage. The co-owner of the
motorcycle also had auto insurance which also included UM coverage.

The primary issue of this case was whether the UM coverage on the auto policy provided
coverage under the circumstances of this case. The auto insurer asserted that the UM coverage
underthe auto policywas excluded because the motorcycle was insured by a different policy. The
auto policy excluded coverage for bodily injury to an insured person who was in or on a vehicle
owned by the insured or the injured insured person, if the vehicle is not covered by the policy, or
if the vehicle the insured owns is insured under another policy. The court found that this exclusion
provision did not violate public policy.



Dorsey v. Punds Contracting Group, LLC, 17-369 (La.App. 5 Cir. 12/27/17); 2017 WL 6603819;
— So.3d —

A homeowner filed suit against a contractor and its general commercial liability insurer for
substandard work on her home. Two issues were before the court, including whether certain
exhibits attached to a motion for summary judgment were admissible summary judgment
evidence, and whetherthe policy at issue provided coverage forsubstandard work. The appellate
court affirmed both of the district court’s rulings. First, the exhibits at issue were not authenticated
by affidavit or deposition, and were therefore not admissible summary judgment evidence.
Second, the policy at issue did not provide coverage for substandard work, and indeed specifically
excluded that type of loss. The court stated that Louisiana jurisprudence has consistently
recognized that commercial general liability policies are not performance bonds and are not
intended as a guarantee of the quality of the insured’s products and work,” and that “Louisiana
courts have consistently found that a commercial general liability policy. . . excludes damages to
repair and replace an insured’s defective products or faulty workmanship.”

Chanthasalo v. Oeshotel. 2017-0521 (La.App. 4 dr. 12/27/17); 2017 WL 6604266;— So.3d —

This case involves two automobile accidents, the second happening during the aftermath of the
first. An accident occurred on 1-10, with the lead motorist being rear-ended. While exchanging
information with the motorist causing the first accident, the plaintiff was then struck by another
vehicle in a second accident. Plaintiff admittedly did not receive any bodily injury damage in the
first accident, but claimed UM coverage under his policy. The terms of the policy provided that the
company would pay for damages that an insured person is entitled to recover from an uninsured
motor vehicle because of bodily injury. Because the plaintiff admittedly did not receive bodily
injury in the first accident, the UM coverage was available to him for that accident.

Crosstex Energy Senjices, LP v. Texas Brine Company, LLC - — So.3d — (2017) 20 17-0895
(La.App. 1 Cir. 12/21/2017)

This case involves damage to a natural gas pipeline along the edge of a salt dome, The owners
of the pipeline filed suit against the owners and operators of a brine production well and salt
cavern on the property above the salt dome. A sinkhole occurred causing the failure of the
cavern, and damage to the pipeline. The operators of the well and cavern filed a third-party
demand against its insurers for defense and indemnity. The insurers filed motions for summary
judgment claiming no duty to defend because the alleged damages did not occur during the
effective dates the policies of insurance. The operators argued that questions of material fact
remained with regard to when the damage began.

The policies defined property damage as “physical injury to tangible property, including all resulting
loss of that property,” and the policies described the time of when a loss would be deemed to
occur as being “at the time of the physical injury that caused it.” The allegations of damage were
all associated with the occurrence of the sinkhole. The district court granted the motions for
summary judgment based on the alleged damage occurring outside the policy periods.



With regard to whether a liability insurer has a duty to defend, the court of appeal discussed the
Ueightcorners rule.” An insurer must look to the “four corners” of the petition, and the “four
corners” in order to determine whether a duty to defend is owed. None of the petitions contained
allegations that damage actually occurred during any policy period. Although expert testimony
was submitted in opposition to the motions for summary judgmentwhich supported the possibility
that that damage could have occurred during the policy periods, the court found that it could not
consider these expert opinions based on the “eight-corners rule,” and in any event, the expert
opinions were irrelevant speculation. Therefore, the appellate court affirmed the district court’s
granting of summary judgment.

Lee v. Sapp, 2017-0490 (La.App. 4 Cir. 12/6/1 7); 2017 WL 6045038;— So.3d —

Motorist filed suit against tortfeasor and tortfeasor’s insurance company. He included claims that
the todfeasor’s insurance company, which also happened to be his insurance company, acted in
bad faith in handling the claim. The claim at issue, however, was not against his own policy but
against the tortfeasor’s policy. Although he claimed to be asserting a first-party claim against the
insurance company, his claim was a third-party claim, and the bad faith claims were not valid.

Moreno v. Entergy Corporation, 17-182 (La.App. 5 Cir. 11/15/17): 233 So.3d 176

This is a case which has been ongoing for many years and before the appellate court several
times. The primary issue on this occasion is whether an insurer of a subcontractor had waived
its right to deny coverage and a defense to a general contractor. The court held that the
subcontractor’s dismissal from the litigation did not extinguish any duty the insurer had to defend
and indemnify the general contractor, and that the insurer had waived its right to deny coverage
to the general contractor.

The insurer of a subcontractor argued that under the terms of the policy at issue, the dismissal of
its insured from the suit ended its obligation to defend the general contractor. The appellate court,
affirming the ruling of the district court, found that the insurer had waived its right to deny coverage
by providing a legal defense to the general contractor, which defense continued even after the
dismissal of the insured. Pleadings filed by counsel for the insurance company, reflected that
counsel represented both the genera) contractor and the insurance company, and the court noted
that the representation by the insurance counsel of Woodward continued “on appeal to this court,
upon certiorari to the Louisiana Supreme Court, back on remand to this Court, back on certiorari
to the supreme court, and upon remand to the district court.

Bland/nov. Pierre, 16-1 50 (La.App. 5 Cir. 11/15/17); 230 So.3d 697

An auto insurance agency met its burden of proof of a defense of no coverage due to the policy
never haring gone into effect due to nonpayment of the initial premium. The insured’s payment
of the initial premium was returned by her bank due to insufficient funds. The insurance agency
submitted proof that a proper notice was sent which actually exceeded statutory requirements.
The notice was sent by certified mail, and in it, the company explained that the policy never
actually became effective because the payment was returned by her bank, and therefore she had
no coverage. She was provided a time period to reinstate the policy but failed to do so.



Man v. Automobile Club Inter-Insurance Exchange, 2017-0474(La.App. 4 Cir. 11/15/ 17); 2017
WL 5493671; —So.3d —

Court found ambiguity in policy language, and found that UM coverage should apply. Sole
member of LLC specifically purchased particular policy of insurance for UM coverage when he
would be driving a vehicle not owned by the LLC while in the course and scope of his business.
The insurance company’s position was that the owner of the LLC also owned the vehicle he was
driving at the time of the accident, and that the policy covered non-owned vehicles. The vehicle
in question was titled in the name of the wife of the owner of LLC. The named insured was the
[[C, not the sole memberof the LLC. The policy provided in part that insurance was provided only
for those coverages for which a specific premium is shown in the Declarations or in the Schedule,
and that the insurance provided applies to bodily injury or damage arising out of the use of any
non-owned auto by any person other than you (the LLC). The appellate court agreed with the
district court’s interpretation of the policy provisions, including the ambiguityand confusion created
by the terms. The sole member of the LLC was the only potential covered person under one
portion of the policy, and if the provision the insurance company claimed excluded coverage for
him, then there would be no purpose in his having purchased the policy.

Fon,endel v. State Farm MutualAutomoblle Insurance Company, 17-77 (La.App. 5 Cir. 11/15/17);
230 So.3d 687

Court found that the trial court did not manifestly err in its judgment allowing an insured to stack
UM coverage due to insurance company’s past behavior which resulted in a waiver of denial of
coverage. Man who lived with his mother was in two auto accidents, one in 2007 and one in 2013.
Both man and his mother were covered under separate policies which provided UM coverage.
In 2007, insurance company allowed man to stack UM coverage despite anti-stacking law. Trial
court found that this past behavior constituted a waiver, and allowed similar stacking to occur for
2013 accident, allowing man to recover under both his own and his mother’s UM coverage.

J&M Pile Driving, LLC v. Chabert Insurance Agency, LLC, 2017-0126 (La.App. 1 Cir. 10/25/17);
233 So.3d 43

Owner of marine vessels filed suit against agent for failure to obtain coverage on one of the
vessels, which vessel sunk. Owner of vessel testified that agent told her that vessel was covered,
but agent testified that he never told owner that vessel was covered. The district court found the
agent’s testimony to be more credible and found that agent did not breach a duty to the owner,
and had used reasonable diligence in order to procure coverage, and timely advised owner of the
failure to obtain coverage.

Sims v Maison Insurance Company, 2016-1 661 (La.App. 1 Cir. 9/1 5/1 7); 231 Sold 656

Insurance company denied coverage to homeowner due to alleged misrepresentation on policy



application that no business was operated on premises. District court rendered summary
judgment in favor of insurer, but appellate court found that there was insufficient evidence in the
record to make such a determination. The court stated that a finding of intent to deceive is
essential to defeating coverage. The evidence submitted established that the application did
contain a material misrepresentation, but there was insufficient evidence to determine whether
the applicant or the company filled out the application. If the agent filled out the application, and
by reason of mistake, fraud, omission or negligence inserts erroneous or untrue answers, then
those representations bind the insurer not the insured, provided the insured does not know about
the untrue information in the application. The court further stated that even if the applicant could
be held accountable for the false information, there was no evidence that he knew it was a
material misrepresentation.

Barron v. Hutzler. 16-485 (La.App. 5 Cir. 8/30/1 7); 225 So.3d 1161

Jones v. Americas Insurance Company, 2016-0904(La.App. 1 Cir. 8/1 6/1 7); 226 So.3d 537

Suit was filed by homeowner against his homeowner’s insurance company for damages
associated with the insurance company having funds taken from contractor’s accountand returned
to insurer. Insurance company filed third-party demand against the contractor including claims for
unfair insurance trade practices, and that contractor and his wife violated Louisiana’s Unfair Trade
Practices and Consumer Protection Law (LUTPA), by negotiating a check insurance company had
issued to insured and his mortgagee. It was determined that an endorsement by the mortgagee
was fraudulent, and the insurance company alleged that it was the contractor and his wife who
had perpetrated the fraud. The appellate court stated that there is no provision under Louisiana
law creating a cause of action in favor of a person allegedly injured by unfair trade practices in the
insurance business, and found thatthe right of action belonged to the Commissionerof Insurance,
and not the insurance company. With regard to the LUTPA claims, the court found that the
insurance company did not fall within the class of persons LUTPA was meant to protect.

Davis v. NOLA Home Construction tIC, 2016-1 274 (La.App. 4 Cir. 6/14/17); 222 So.3d 833

A homeowner filed suit against a general contractor, its commercial general liability insurer, and
a subcontractor associated with faulty construction, failure to complete construction, and failure
to repair faulty workmanship. CGL insurer did not affirmatively plead exclusions, which the court
held must be specifically pled as affirmative defenses, Even though exclusions were listed in
company’s memorandum in support of it’s motion for summary judgment, and plaintiff stipulated
to evidence related to certain exclusions, insurance company’s pleadings were not enlarged to
include exclusions as affirmative defenses.

Roadrunner Transportation Systems v. Brown, 2017-0040 (La.App. 4 Cir. 5/10/17); 219 So.3d
1265 (2017)

Insurer bears burden of providing factual basis that an exception to an exclusion is not present,
in addition to establishing that an exclusion to the policy applies. Insured bears burden of proving
that an incident falls within the terms of the policy of insurance. In this case, the insured claimed



incomplete discovery in its defense of the insurer’s motion for summary judgment. The thai court
granted summary judgment, but the appellate court reversed and remanded based on a timeline
of only eight months between the filing of the petition and the granting of summary judgment.

Ore/lana v. Doe, 2016-0537 (La.App. 4 Cir. 4/5/17); 215 So.3d 989 (2017)

Even though insurance company produced proof that insured had rejected UM coverage,
summary judgment was premature when the insured provided an affidavit in which she denied
having signed the rejection form.

Vise v. Oily/er House Property Management, LLC, 2016-0741 (La.App. 4 Cir. 4/12/17); 216 So.3d
157 (2017)

Suit was brought against a hotel after a valet of the hotel while driving a car which had been
parked ten blocks from the hotel collided with their vehicle. The policy at issue barred coverage
for damages arising out of the use of an auto, unless the “parking exception” applied. The parking
exception allowed coverage for parking an auto on the insured premises, or on the ways next to
the premises owned or rented by the insured. The court found that the parking exception was not
applicable because the valet was retrieving a vehicle parked ten blocks away, at a location which
was not on or next to property owned or rented by the insured, and he was not driving the vehicle
from one insured premises to another.
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